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The core value I associate with the rule of law is the
need to restrain the exercise of arbitrary power - the
need to protect the weak against the strong. Many
people most easily recognise the importance of this
task when they think about the arbitrariness that de-
rives from the power wielded by governments - not
only by authoritarian governments but by democ-
racies too. But government is not the only problem.
There are also dangers posed by the private sector. To
protect against the power of employers and financial
institutions, we rely on the government to prohibit
employment discrimination, regulate financial mar-
kets, and penalise fraud, to mention only a few exam-
ples. To protect against the arbitrary power wielded
by other private individuals, we seek government ac-
tion to restrain violence and intimidation.

Protection from these sources of arbitrary power is al-
ways incomplete and imperfect. But more worrisome
than this incompleteness is the fact that the combina-
tion of the two roles for the rule of law that I've men-
tioned - the need to restrain governmental power
and the need to restrain private power — contradict
each other. We rely on the government to regulate the
market and to punish anti-social activity, and, at the
same time, we seek to limit governmental power. We
seek both to empower government and to disempow-
er it. We seek both to empower private discretion and
to regulate it. This contradictory structure is a fun-
damental building block of the formal legal system.
The formal system makes a major contribution to the
protection against arbitrary power when it establishes
rules that seek to resolve the difficulties and ambigui-
ties produced by this contradictory structure.

Relying on the formal system, even at its best, howev-
er, is an insufficient way to restrain arbitrary power. I
shall attempt to explain why by addressing two very
different aspects of city life. The first is the part of
the city that the formal legal system currently does

not adequately address — best illustrated by the infor-
mal economy and informal housing so prevalent in
the developing world. The second is an aspect of city
policy that the formal legal system regulates in detail:
decisions about urban economic development.

Speaking recently of an informal neighbourhood in
Cairo, a New York Times reporter wrote that the resi-
dents see government as ‘an utterly unreliable source
of help for the average citizen.” This is not surpris-
ing, because the informal economy and informal
housing result from the government’s withdrawal
from portions of the economy and the housing sec-
tor, leaving them unregulated, untaxed, and unpro-
tected. The informal housing in Mumbai and other
cities is built without legal permission and is not in
compliance with legal standards. The informal econ-
omy includes people engaged in unregulated activi-
ties such as building the housing, selling food and
other commodities, and providing services such as
transportation by vans or rickshaws. One form of
arbitrary power threatening these informal activi-
ties is exercised by the government: large-scale, mass
evictions that drive people from their homes, and,
equally importantly, deprive them of their economic
livelihood. But the government’s intervention is in-
termittent. Sometimes the government adopts the
opposite policy, seeking instead to improve services
to the informal sector rather than eliminating it. The
more pervasive form of arbitrary power is exercised
by landlords taking advantage of those who rent
housing from them, criminal gangs seeking to skim
money from local vendors, and the police and other
officials taking payofts to look the other way when
these abuses occur. The informal sector is filled with
people who pay money for housing, depend for their
livelihood on a particular location for their stall, and
rely on access to transportation and infrastructure.
If trouble arises, the formal legal system is not there



to help them. Calling in the police is not an answer
because the police can often be the problem.

It is important to recognise that the informal econ-
omy and the informal housing sector, as I have just
described them, are set up in accordance with law. By
this I mean that the law sets up rules of formality - li-
censes to operate businesses, building codes for hous-
ing, zoning laws, taxation schemes — and these rules
define the limit of legality. Those outside these lim-
its are by definition illegal. For that reason, they are
vulnerable both to public and private power. Having
been declared illegal, violators are subject at any time
to the penalties of illegality. But these penalties can be
and often are withheld. This withholding of sanctions
is what enables the street peddlers to work and those
living in the shacks to call them home. This system
empowers the people with the authority to forgive
violations — those who decide that the penalties es-
tablished by the legal system will not be imposed. The
problem is that these officials can change their mind
at any time.

One response to this current structure is the idea of
extending the formal legal system to everything that
now is located in the informal system. This would
mean bringing all housing and economic transactions
within legal requirements — regulating them, bring-
ing them up to code, subjecting them to taxation,
giving them the rights of property owners. In many
parts of the world, this simply cannot be done. The
government does not have the resources or capacity
to create a totally formal world. Indeed, it is because
of its inability to provide housing that informal hous-
ing has become so widespread. And it is because of its
inability to create an economic system that provides
enough jobs that the growth of the informal economy
has been so substantial. This is a familiar point to peo-
ple living in developing cities around the rule, from
Mumbai to Mexico City. But even in the U.K. and the
United States, bringing every element into the formal
system - every illegal immigrant working as a maid,
every business transaction made off the books, every
building not strictly in compliance with the regula-
tory codes - is unachievable.

We have to come up with another option. The one I
would like to suggest is local democracy. The basic
idea is to empower neighbourhood people them-
selves, working collectively, to intervene against the

power of corrupt police, landlords, and the criminal
underworld. This would require the decentralisation
to the neighbourhood level of two kinds of authority:
the ability to make rules that limit the current forms
of abuse and the ability to resolve the disputes that
arise under the new rules. These are familiar rule of
law tasks. Instead of assigning them to lawyers, judg-
es or other professionals, however, I see the establish-
ment of basic rules as an example of neighbourhood
self-government. The analogy is to the legislature. I
see the application of the rules as an example of em-
powering ordinary people to make decisions about
disputes in their own community. The analogy is to
the jury. Both institutional forms can be vehicles for
involving ordinary citizens in the experience of pro-
tecting people from the exercise of arbitrary power.
More than that, they can enable ordinary people to
assert some control over their own lives - control
that can begin by limiting the kinds of exposure im-
posed by some neighbourhood residents over those
who are even more vulnerable. This process can then
lead to another form of power: it can contribute to
political organizing so that, when the danger arises
from the city or state governments rather than from
fellow residents, the neighbourhood would be better
prepared to confront it.

I am not proposing a form of community empower-
ment disconnected from the legal system. I am pro-
posing a new kind of institution that would fit within
and that would strengthen the legal system. Like the
rest of the legal system, any neighbourhood proc-
ess needs to be subject to institutional checks and
balances. No rule of law regime enables a group of
people to exercise unchecked power. The issue here -
very similar to the one that confronts the formal legal
system - is how to give the decision makers enough
authority so that they can be empowered, while, at
the same time, limiting the dangers of abuse that
they themselves impose. This is the problem involved
when the legal system subjects city decision making
to state or national oversight, subjects jury judgments
to judicial and appellate review, and subjects legisla-
tive judgments to declarations of their unconstitu-
tionality. Moreover, the role of outsiders is not just
to limit power in the name of checking abuse. It is
also to reinforce neighbourhood power by providing
assistance in cases that the neighbourhood can’t han-
dle. Sometimes neighbourhood residents may be too
vulnerable to retribution by powerful actors in the



community to be able to make a decision. Still, the
structure I am proposing is not just an addition to
the traditional formal legal system. It is also a modi-
fication of it. As I have stressed, the decision makers
would be ordinary people, not lawyers or judges or
experts.

To understand the system I have in mind better, I
turn now to the second situation I mentioned earlier,
one far from the neighbourhoods in my first exam-
ple. I am talking about the places where the govern-
ment and developers are concentrating their efforts
to further the economic growth of cities. I mean
places like Canary Wharf in London, the Santa Fe
neighbourhood in Mexico City, and the Mill area in
Mumbai. These are not places, like the sites for the
informal sector, designed to be marginal. They are to
be the heart of the city economy, and, as a result, they
are the places where the formal legal system is most
in evidence. The way that the current legal system
structures these developments is not the same eve-
rywhere, so to discuss the process requires engaging
in generalization, indeed, over-generalization. But
it usually takes the form of three legally-constituted
negotiations: one between the city and the developer,
another between the two of them and the surround-
ing neighbourhood, and the third involving efforts
by all interested parties to get approvals from other
regulatory government bodies, often at the state or
national level. These three negotiations create an
enormously complex process. Legal rules affect every
part of it. Yet, it seems to me, the most important is-
sue that these developments raise is not addressed by
the legal system at all.

The focus of the negotiation between the developer
and the government is the devising of a formula that
allows the developer to make enough money to be
willing to sign the deal and enables the government
to accomplish enough of its objectives to be willing
to go along. The government’s focus might be on the
accommodation of affordable housing, the size of the
buildings, the need for improvements to the infra-
structure, or other similar matters; the developer is
likely to be focused principally on the bottom line.
The deal with the neighbourhood is different. The
neighbours have to be persuaded not to try to block
the project, so enough has to be offered to them to
buy their compliance (even if, ultimately, they will be

forced to move out of the neighbourhood). The regu-
latory authorities will have still other objectives — very
often environmental concerns, but they can involve
almost any aspect of regulatory power. These addi-
tional regulatory requirements are often used strate-
gically by opponents of the development to attack a
deal they are against on other grounds. If these three
negotiations are concluded successfully, the deal is
blessed as consistent with governing law.

Does this process allow the exercise of arbitrary pow-
er? I think it does. The source of arbitrariness can
vary. Sometime it can come from the government
when it interprets the legal rules to allow the devel-
oper exemptions from standard practice — or when
it interprets the law to prohibit the developer from
doing something it might just as easily have allowed.
Sometimes it is the neighbourhood, operating un-
der the legitimating cloak of the word ‘community,
that can hold up a project by demands that outsid-
ers would consider unreasonable. Sometimes, it can
come from the architects, when they seek to defend
the unchallengeable creativity of their design. Some-
times it can be based on a disputable invocation of
environmental or other rules. Since the background
legal framework does not determine the result of any
of the negotiations, there is a considerable amount
of individual discretion exercised in all of them. The
formal rules are often crafted precisely to allow this
discretion, thereby circumventing the popular pro-
test that another process might have produced.

The overarching question left out of this process is
whether the current economic development strategy
embraced by these projects will improve the lives of
the majority of people affected by them. This is not a
question to be negotiated with developers. It is also
not likely to be addressed by the detailed technical
objections lodged with regulatory agencies. And it is
not a question appropriately answered by the neigh-
bourhood where the development is located. The
current assumption in planning circles about popu-
lar involvement is that the relevant ‘community’ to
evaluate development decisions is the neighbour-
hood, and not the larger population. One can under-
stand why people think this. After all, a development
is likely to have a very significant impact on people
living nearby. But that is also reason why the neigh-
bourhood might be the wrong focus group. The way
neighbourhoods evaluate their future is likely to be



different than a city-wide evaluation. Change has to
take place somewhere, and if every neighbourhood
parochially resists it, it will be prevented from hap-
pening.

Perhaps, however, the overall question of economic
policy is handled by the public sector in the negotia-
tions. After all, the public sector itself, and not just the
neighbourhood, is always one of the negotiating par-
ties. Often, however, it is not the city that represents
the public. Instead, it is a public authority, public cor-
poration, or quango that has been carefully organised
to be less responsive to democratic decision making
than the city itself. Even when the city is involved,
the desire for attracting investment can overwhelm
executive officials. They often feel that the city is so
threatened by competition with other cities, so des-
perate to get the deal done, that an examination and
debate about the conception of the city’s future that
the deal is fostering would seem a distraction.

Another basic problem with the current negotiation
structure is that the focus is on land use. But much
more is at stake in development decisions than how
land is to be used. Even more important is the idea
of the city that the proposed development will foster
- the kind of population the city is trying to attract,
retain, and exclude by adopting this particular defini-
tion of economic growth. Most of the major projects
I'm thinking about are focused on pursuing the im-
age of being a global city. This means attracting fi-
nance, high-tech, and international investment, and
therefore providing the office buildings, high-end
shopping, and secluded housing complexes that these
target audiences are thought to demand. Those who
are pursuing this agenda rarely have to defend it be-
fore representatives of the city as a whole. They rarely
have to articulate how this strategy will improve the
lives of most city residents.

That’s why I think that we need to open up the con-
testability of economic development policy - like
the organization of informal neighbourhoods -- to a
democratically organised institution. Unlike my pro-
posal for the informal sector, I think that the insti-
tution should represent people city-wide, rather than
be neighbourhood-focused. In some cities, this can
be done by giving greater authority over development
to the city’s legislative body - its city council or as-
sembly. If the local legislature is not now adequate,

another organisation will have to be established. The
role of the democratic process should not be to of-
fer advice and criticism to experts. The participants
should be empowered to establish the city’s strategy
for economic growth, with the experts advising the
decision makers rather being the decision makers.
The goal is to include the very people left out in the
reigning economic development strategy in the de-
cision making about what that strategy should be.
These are the people who most need to be protected
by the rule of law. As was the case for the neighbour-
hood process for the informal sector, I see the new in-
stitution as an integral part of the existing legal struc-
ture, not independent of it. It adds new voices to the
legal structure. It too needs to be subject to a system
of checks and balances. To give unrestrained decision
making power to any particular group would enable
arbitrary power, rather than limit it. The goal of the
new institution is to empower the people not now in
the process to be able to make decisions not now ad-
equately addressed.

In my view, my proposal dealing with economic
development and my earlier proposal about infor-
mal neighbourhoods constitute one agenda not two.
For me, the most vulnerable residents of major cit-
ies around the world are threatened by events in two
very different parts of town. Some of their vulnerabil-
ity derives from the neighbourhoods where they live;
some comes from the effect on their lives produced
by the pursuit of development elsewhere in the city.
The changes I propose to the way we now organise the
rule of law in our cities are designed to protect these
people from decisions made regarding either kind of
neighbourhood. This is not just a necessity for the de-
veloping world. Although London and New York City
are justly proud of the immigrants who have become
amajor part of their population, their views are rarely
represented in the debates about the city’s future. To
address this omission, I propose a more democratic
form of the rule of law.
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